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ABSTRACT

In 1995 and 1996, the state of Michigan enacted landmark | egislation which dramatically changed the
legal philosophy created at the federal level through the Comprehensive Environmental Response, Compensa-
tionand Liability Act (CERCLA) of 1980. CERCLA had created the concepts of joint and several liability, and
retroactiveliability, which werearadical departurefrom traditional Angelo Saxon-based law. The 1995 amend-
mentsto the Michigan Environmental Response Act (MERA), codified in part 201 of Public Act 451 of 1994, the
Natural Resourcesand Environmental Protection Act, arereferred to as*Part 201.” Part 201 provided critical
liahility reform and a new strategy for cleanups based upon actual risk and realistic probable exposure. The 1996
legislation provided new financial incentivesin an overall system designed to ensure brownfield redevel opment
on amassive scale. Under these laws, new buyers can acquire contaminated property without liability, provided
they comply with certain provisions, including the performance of aBaseline Environmental Assessment (BEA)
prior to or within 45 days of acquiring the property. Michigan communities can now offer tax increment
brownfield financing, tax credits against the Michigan Single Business Tax, and loans and grants for devel op-
ment-related activities. Aninternal report of the MDEQ in 1996 indicated that over 400 Baseline Environmental
Assessmentswerefiled in thefirst year of operation, more than 10 times the number of cumbersome covenants-
not-to-sueissued in the previous four years under the old legislation. The 1996 financial package created a state
board to oversee redevel opment and authorized municipalitiesto create their own local boards, which are
beginning to happen. This paper will describe the results of Michigan’s strategy.
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BACKGROUND

The concept of returning contaminated properties, which have been abandoned or are other-
wisefallow because of contaminationto adifferent but economically productive usewhileproviding
for environmentally acceptabl e containment isan important aspect of community development that is
referred to asbrownfield redevel opment. The pioneering legidation of the 60'sand 70's (Cox,
1995) referred to asRCRA (Resource Conservation and Recovery Act) and CERCLA (Compre-
hensive Environmenta Response, Compensation and Liability Act), and del egated statelawsthere
under, had the unintended effect of encouraging the disuse of contaminated sitesand encouraging the
development of virginor so called “ greenfield” sites(Trigger, 1997). Whiletheoverall benefitsof
RCRA and CERCLA are undeniable, thisadverse aspect of federal and statelaw required correc-
tion, because of thetremendous benefits of brownfield redevel opment, particularly for theurban
environment (Reott and Grayson, 1998). Properties, which have been abandoned, pay nolocal
taxes, or aredevoid of jobs, do not spread the cost of infrastructure and because they must be
restricted, do not alow community improvementsin open space. Thus, through brownfield redevel -
opment, the community asawhole benefitsand with the proper structure, individua investors
benefit aswell.
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Michigan’spolitical |leaderswereamong the early advocates of changesto federal law and the
state of Michigan hasled federal law by introducing the necessary legidationtoremovethehistorica
impedimentsto brownfiel d redevel opment despitethe potential continuation of federa liability.
Michigan’slega changes(Trigger, 1997; Woodruff, et d., 1999) haverestructured theliability
standards, performed research to reduce site remediation costs, and have created financial incen-
tivesand ingtitutionsto support redevel opment with emphasisat thelocal level. Thus, developers
have moved to take advantage of theincentivesand changed enforcement climate. Michigan put
together aprogram inwhich the economic bottom lineisbeneficial for both devel opersand commu-
nitieswith avariety of funding options, including specid brownfiel d redevel opment financia incen-
tives, grantsfrom public agencies, tax increment financing (TIF) programs, and guaranteeswhich
providefunding for Site assessment, remediation, land acquisition, devel opinginfrastructure, and
environmental cleanup. Key changesinthelaw haverestricted ligbility to thosewho actualy
created the problem. Becausethereisatwo-way incentive, brownfield redevelopment can be
initiated either by alocal community or by anindividual developer. OnJune5, 1995, mgjor amend-
mentsto Michigan’sprimary environmental cleanup law, Part 201, Environmental Remediation of
the Natural Resourcesand Environmental Protection Act, 1994 PA 451, asamended (Part 201),
wereenacted. Theprincipa objectivesof these amendments, introduced by Representative Ken-
neth Skkemaand signed into law by Governor John Engler, wereto 1) put fairnessinthe CERCLA
ligbility by only holding personswho caused the contamination responsiblefor the cleanup; 2)
remove excess conservatism from the cleanup standards by recognizing the need for land-use-based
relativerisk; and 3) create mechanismsto assist in returning contaminated property to productive
use(Trigger, 1997).

INTRODUCTION

According to the Michigan Department of Environmental Quality (MDEQ, 1997), a
brownfieldis*“abandoned, idle, or underused industrial and commercia propertieswhereredevel -
opment iscomplicated by real or perceived contamination.” Greenfields, ontheother hand, are
siteswhich have not been previously developed and aregenerdly inrurd or suburban areas. In
principle, these sitesare not contaminated and therefore new industrial devel opment ongreenfields
may contaminateavirginste. Whilesuch generdizationsare not waystrue, thisisthe perception
(MDEQ, 1997; Littman, 1998).

Brownfield redevel opment benefitslocal community and states because (CRDC, 1997) of the
abilityto
1. retain or recover tax base;
2. createor retainjobs; and
3. spread the cost of existing infrastructure, and possibly to preserve open space.
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Recovery of Tax Base

Abandoned sitesusually producelittle or no tax revenuesfor cities, counties, or states. Be-
cause of the perception, aswell asoccas onal redlity, that the contamination may spread beyond the
existing site, the existence of brownfield properties hasadepressing effect on surrounding property
vaueswhich further decreasesthe potentia of thecommunity. Insuranceratesinthevicinity can
alsoimpact businesseconomics.

Job Creation
Thereutilization of brownfiel dsofferscommunitiesthe opportunity to bring back jobsto the

origina location. Unused propertiesoffer no opportunitiesfor jobs.

Amortization of Existing Infrastructure

Brownfield communitieshavedready invested in roads, sewers, and utility servicesfor prior
usage. Hence, the presence of infrastructure reducesthe cost to adevel oper, aswell asloca and
state government.

Space Preservation
Oneof the uses of reclaimed brownfiel dshas been the opportunity to create parks, wetlands,
and golf courses, which enhancethe attractiveness of the community.

Community Benefits
Areastakeholdersinthe community haveadirect roleto play and cantherefore potentially

benefit asfollows.

i. Lending Ingtitutions. Lendingingtitutionsarekey to the opportunities presented by brownfield
redevelopment. Whenthereisacollectiveaction by theregulatory community to encourage
brownfield redevelopment, thereislessrisk to thelender and morelocal opportunitiesfor
investment. In Detroit, asmuch as 25% of the urban environment has been under-utilized
brownfieds.

ii. Developers. Devel operscan now take advantage of ateam approach in choosing growth
property and to minimizing their risk in aproperly structured effortsto rehabilitate property.

iii. TheProperty Owner. The property owner, whether privateor public, will have an opportunity
to obtainfair valuefor aproperty that can be productive and revenue positive.

iv. Government. Loca and state environmental agenciesbenefit when property isrehabilitated
becauseit minimizesor diminatestheir environmental list of concerns. Tax rolesareaugmented.

v. Real Estate Brokers. Real estate brokers have the opportunity to contributeto the sale of
property aswell astorealize higher commissionsfor surrounding property. In addition, under the
1995 Amendments, Michigan communitiescan offer tax increment financing specifically for
brownfield projects, tax creditsagainst Michigan'ssingle businesstax for Siteslocatedina
brownfield zone, and offer loansand grantsfor Steinvestigation and development activities.

THE MICHIGAN STRATEGY
Michigan hasbeen aleader in promoting brownfield redevel opment (CDRC, 1998), recogniz-
ing the need to providelegidation, guidance, education, and financia incentives. The CDRC study

Proceedings of the 1999 Confer ence on Hazar dous Waste Resear ch



54

rated the existing 41 statewide programs according to 10 criteria: liability protection, cleanup
criteria, financid incentives, climateand attitude of stateand local municipalities, Sateoversight,
agreementswiththe EPA, related policy issues, participation requirements, fee structure, and digible
parties. Thereisampletechnology availablefor thejob (USEPA, 1997a,b).

Michigan’s Funding Mechanisms

The Environmental ResponseDivision (ERD) administersMDEQ programsthat involvethe
cleanup and redevel opment of contaminated sites. ERD administers Part 201 (Environmenta
Remediation) of the Natural Resourcesand Environmenta Protection Act, 1994 Public Act 451, as
amended, and portionsof thefedera Superfund program (Comprehensive Environmenta Re-
sponse, Compensation, and Liability Act— CERCLA). Funding assistancefor brownfield rede-

velopment isavailablefrom anumber of state sourcesincluding:
Revitdization Revolving Loan Fund

SiteReclamation Grants

Site Assessment Grants

SiteReclamation Program

CleanMichiganInitiative (CMI)

Waterfront Redevel opment Grant Program

The Cleanup and Redevelopment Fund (CRF)
Brownfield Redevel opment Authorities
SingleBusiness Tax Credit

Federa Taxpayer Relief Act

Superfund Brownfield Site Assessments

Coastal Management Program

Michigan Transportation Economic Devel opment Fund
Other sources

Inaddition, Michigan communitieshave been therecipientsof 11 USEPA Brownfield Pilotsas of
March 1999 (see Figure 1), at $200,000 each.

The Clean Michigan Initiativeisa$675 million environmental plan passed by thevotersina
statewidereferendumwith seven critica objectives, but thelargest isthe brownfield redevel opment
and environmental cleanup at $335 million.

Michigan’s State Board

The package of |egidation described above created astate board within the Michigan Depart-
ment of Environmenta Quality consisting of the MDEQ director, adirector of the State Department
of Management Budget, and the chief executive officer of the Michigan Jobs Commission or their
designees. Thelatter hasbeen asignificant instrument of the governor’ sattemptsto continue
revitalization of Michigan. Hence, thisboard isextremely important to the process.
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Brownfield Redevelopment Authorities (BRAS)

Under the Brownfield Redevel oping Financing Act, municipditiesinthe state of Michigan may
establish Brownfield Redevel opment Authoritiestofacilitatelocal brownfield development through
activitiessuchas
1. Paying or reimbursing partiesfor cleanup activities.

2. Leasing, purchasing, and conveying property.

3. Accepting grantsand donations of property or other thingsof value.

4. Investing theauthority’smoney.

5. Acquiring property insurance.

6. Borrowing money.

7. Engaginginlending and mortgaging activitiesassociated with property it acquires.

Theauthoritiesmay a so establish and administer Site-remediation revolving fundsto finance
redevel opment activities. Thebasicthrust of these BRA activitiesisaimed at reducing the economic
incentivesthat would otherwisefavor greenfield development. Linton (1999) reportsthat 113 BRAS
have been established in Michigan asof March 1999 (seeFigure 2).

Tax Increment Financing

Through the Brownfield Redevel opment Authority, municipalitiesarea so alowed to capture
tax increment revenue on taxeslevied after December 31, 1996. The BRA may issueand sell tax
bondsto financetheir brownfield plan. They will capturetaxeslevied for school operating pur-
poses, if their activitiesare approved by MDEQ prior to January 1, 2001.

Michigan Single Business Tax Credit

Michigan haslong levied asingle businesstax on businesseswithinthe state of Michigan. That
tax was amended to extend atax credit to non-liable owners and operators of contaminated facili-
tieswho conduct cleanup activitieson their property. Such redevel opment activitiesmay include
demolition, construction, restoration, etc. ontheeigible property inthebrownfield zone.

Liability Reform

OnJuneb, 1995, Michigan Governor John Engler signedintolaw MERA Amendments
implementingamajor overhaul of theliability structuregpplicableto environmental ly contaminated
property. Unlikefedera law, the new Michigan law doesnot imposeliability upon aproperty
owner merely because of property ownership. Liability isonly imposed uponthose causing the
release of contamination. Thelaw providesthe conditionsunder which suchliability relief isgranted,
principally dealing with due careto prevent exacerbation or to prevent movement which would
injureathird party. Liability for remediationisimposed generally only onthosewho own or operate
afacility whichisor wasresponsiblefor an activity causing the contamination at thefacility. Even
thedefinition of “facility” waschanged to defineafacility subject to thislaw asonewhich exceeds
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theresidentia criteriaof contamination. Removing the provisionsof that statute that imposed such
ligbility onthosethat merely own or operate property essentially eliminated thestrict statusliability
infamousunder CERCLA. Only theowner or operator of thefacility at thetime of disposal of the
hazardous substancesisliable. By completing and complying with thebasdineenvironmental
assessment procedures, anew owner or operator isnot liablefor the prior contamination at the
facility. Moreover, the burden of proof isplaced upon MDEQ to establishwhich personisliable
under MERA. Inaddition, the MERA Amendments protect lenders, fiduciaries, etc. fromliability,
such asinsurance companiesand pensionfunds. All of these provisionsassumethat thenon-liable
partiesdid not act asamanager of thefacility at thetimethat the hazardous substance was rel eased.
Theamendmentsal so contain appropriate protection from negligent, reckless, or willful misconduct.

If therelease migrates onto another property, the owner of that second property isnot liable
for the contamination unlesshe or shewasresponsiblefor an activity that caused the contamination.
Moreover, they are exempt from due care obligations.

Whilethenew MERA Amendments, asstate law, cannot supersedefederal law and hence
may not prevent thefedera government from bringing federal claimsunder CERCLA, nonethel ess,
aninnovative provision provided by the MERA Amendmentsisdesignedto provideat least limited
protection under CERCLA.. Under thisprovision apersonwhoisin compliancewithMERA is
considered to haveresolved hisor her liability through the statein an administratively approved
settlement under CERCLA, which at least would prevent the state from futureuse of CERCLA
delegated capability.

Cleanup Criteria

TheMERA Amendmentsabolished previous cleanup criteriaand established criteriabased
upon categoriesof land use. Two categorieswere created: limited and unlimited. At anunlimited
land use site, there must be an exposure barrier such asaparking lot, which limitsaccessto con-
taminated areas. Inthelimited category, residentid criteriawill be applied to resdentia property,
commercial criteriato commercia property, etc. A restrictive covenant that constrainsthe use of
that land to activitiescommensurate with the cleanup criteriamust be on fileand must belegd ly
enforceable. Intermsof therisk assessment, the carcinogenic risk level was changed fromone-in-
amillion risk of additional cancer to the 95% of upper bound on the calculated risk of onecancerin
100,000 individual sabove background.

Qualifying for MERA Exemption

In order to qualify for MERA provisions, anew owner or operator of property must performa
Basdine Environmental Assessment (BEA) within 45 daysafter purchase, occupancy, or foreclo-
sure. A BEA isanevaluation of environmenta conditionsthat exist at thefacility at thisinitiation
event; it defines, asbest possible, the existing conditionsat thefacility so that asubsequent release
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by the new owner can be distinguished from pre-existing contamination. |f the BEA doesnot
disclose contamination, which issubsequently found, then the owner or operator would qualify for
defenseintheliability asaninnocent purchaser. Thenew owner may petition MDEQwithinsix
monthsof the BEA for awritten determination that the owner qualifiesfor theexemption.

Baseline Environmental Assessment
Asstipulated by MDEQ rule 903, an evaluation of environmental conditionsmay beused asa

BEA only for property that isafacility asdefined by Part 201 of the Act. A primary objectiveof a

BEA isto establish abasisto distinguish existing contamination fromanew release. Therules

providefor three categoriesof BEAS, beingN, D, and S. A “Category N” BEA isconducted for a

facility wherethe petitioner doesnot intend to have asignificant use of hazardous substances. A

“Category D” BEA isconducted for afacility wherethe petitioner intendsto employ significant

hazardous substance, but different from those constituting existing contamination. A “ Category S’

BEA isconducted for afacility wherefuture significant use of hazardous substanceswill besimilar to

those constituting existing contamination. Thesethree categoriesof BEAsareknownasA, B, and

C, respectively. Each category requiresthefollowing (NTH, 1999):

i. Legal descriptionand property tax identification numbersor ward and item numbers.

il. Namesand chemical abstract numbersof al hazardous substances known to have been rel eased
at the property.

iii. Basisfor concluding facility satus.

iv. ldentification of locationsand environmenta mediaaffected.

v. ldentification of thefollowing knownto be present: aboveground storage tanksor surface
impoundments; underground storagetanks; barrels, containers, and other receptacles; and a
general description of contentsand quantity of the preceding items.

vi. Photographsthat depict important features of the property, including visually evident releasesand
tanks, impoundments, and containers.

vii. Statement of future hazardous substance usg, if any, including namesand chemical abstract
servicenumbers.

In addition to theinformation requirementsitemized above, Category SBEAsasorequirethe

fallowing:

i. Identification and quantification of each hazardous substancethat ispart of theknown existing

contamination at thefacility, if the hazardous substance will be used at thefacility.

ii. Generd projectionsabout thefate of contamination, including: property featuresthat may influ-
encemigration, identification of known sources of hazardous substance rel eases; and documen-
tation of known vertical and horizontal extent of hazardous substancesin excess of residential
criteria

iii. Relevant information to confirm the presence of, quantify, and delineatethe horizontal and vertica
extent of hazardous substancesthat have potentially released on the property.
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MDEQ rulesprovidefor application of engineering controls, isolation zones, and/or stipulated
conditionsin order to satisfy certain provisonsof thetechnical standards, including commingling of
existing contamination with new releases.

Affirmative Obligation to Remediate

A new provision under the MERA Amendmentsrequiresthat the owner or operator of a
facility who knowsthat the property isafacility and whoisliableunder MERA must diligently
pursueresponseactivities. Thisisamajor changefrom prior law which allowed ownersto smply
sitontheproperty. Inaddition, none of thefundsand tax abatement availablethrough the amend-
mentsare applicableto theliable person, retaining the“ Polluter Pays’ concept previoudy imbedded
inMichiganlaw.

STATE OF MICHIGAN REVIEW

Thestate of Michigan’s Department of Environmental Quality (MDEQ) reviewed theearly
results of the 1995 amendmentsin areport issued in July of 1996 (Linton, 1996). At that time,
based upon arandom telephone survey to determinethe effect of the June 5, 1995, Part 201
amendments on brownfield redevel opment, 20 of 33 Michigan municipalitiessurveyed reported an
increasein theactual development of brownfield properties, resultingin over $200 millionin private
investment and the creation of morethan 2,300 jobs. Inthefirst year of operation, over 425
basdline environmental assessmentswere submitted, over ten timesthe number of applications
which had been submitted under the old covenant-not-to-suelegidation. Thisissignificant testi-
mony to the effectivenessof thenew legidation.

Linton (1999) conducted thelatest MDEQ update on theimpact of the 1995 Part 201
amendments on cleanup and redevel opment. In June 1997 the same 33 municipalitieswere sur-
veyed again to obtain updated i nformation about the effectiveness of theamendmentsthrough the
second year of implementation. Themost recent follow-up survey of the 33 municipalitieswas
conducted inMarch 1999.

Thesesurveys, following thefirst few yearsof implementation, indicated that theamendments
had begun to impact brownfieldsredevel opment inasignificant way. The primary aspect of the
amendmentsthat hel ped to facilitate redevel opment isthe changefroma“ strict” to a“ causation-
based” liability scheme. Further evidence showed that substantia reductionsin environmenta
cleanup costshad occurred asaresult of the devel opment of morerealistic risk assumptions,
improved land-use based cleanup criteria, and the concept of “due-care” whichlimitscleanup
obligationsfor developers. Theamendmentshad giventhe state one of themost effectivelawsin
the country for brownfield redevel opment programs (Consumer Renai ssance Development Corpo-
ration, 1999). Follow-up surveysof the 33 municipalitiesin June 1997 and March 1999 have
shown that theamendments continue to haveasignificant impact on reducing environmenta cleanup
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costsand redevel oping previously contaminated properties.

From 1996 to 1999, most of the communities (28-31) reported strong interest in redevel oping
brownfield propertiesinthelr communities.
® Twenty of the 33 municipalitiessurveyed in 1996 had reported anincreasein actual redevel op-

ment of brownfield properties. In 1997, 27 of the 33 reported anincreasein actual redevel op-

ment andin 1999, 27 of the 33 municipalitieshavereported anincreasein actua development
of brownfields. Table 1.0 summarizestheresultsof thesurvey.

® Projected development inthe 33 communitiesreporting in 1999 totaled $1,024,988,000in
privateinvestment, an increase of 223 percent over 1997, and the creation of 4,796 new jobs,
anincrease of 39 percent over the projected 1997 job creation numbers.

Recordsof the DEQ show thefollowing:

® 2,635 Basdaine Environmental Assessments (BEAS) werereceived by the DEQ asof April 6,
1999. Thisiswell up fromthe 425 BEAsreceived by July 8, 1996. Approximately 73 BEAsS
arenow being received by the DEQ each month.

® 309 steshave been removed from Michigan’sinventory of sitesof environmental contamination
sinceJuneb, 1995, becausethey nolonger met the definition of asite of environmenta con-
tamination or al the necessary cleanup activity was compl eted.

® Over $57.8 millioninfedera, state, and private party fundswere saved at Michigan Superfund
stesasaresult of the changesinthe Part 201 cleanup criteriaand anincreasing focuson land-
use-based cleanups designed to foster redevelopment. Thisincludes$29 millionin savings

reportedin 1997.

Anindependent performance measure can be obtained by |ooking at the recordsof the State
Reclamation Program and the Site Assessment Fund grantsin Tables2 and 3. Theprivateinvest-
ment and job creation numbers are self-reported, and hence some caution isneeded intheir use.
Nonetheless, thetablesillustrate that the program got off to an excellent start but hasd owed
possibly because of fund depletion (only $2,903,073 remainin the SRP and $600,000in the SAF).
The Clean Michiganinitiativeisexpected to revivethese programs.

CONCLUSIONS

Michigan’sBrownfield Redevel opment Programisoneof theleading programsintheU.S. and
iseffectively promoting the reuse of brownfield sites, although much remainsto be accomplished.
Theinitia funding hasbeen used, but the bonding fundsfrom the Clean Michigan Initiative should
renew theeffort.
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Table 1. Survey of 33 municipalities. Impact of 1995 Amendments(Linton, 1999).

1999
Private Investment $221,573,000 $317,316,000 $1,024,988,000
Total Jobs Created 2,379 4,796
Total Number of Projects 48 134

Table2. Michigan SRPand SAFfund activity.

SRP SAF
25 Projects 84 Projects
1996 34 Cities 24 Cities
23,000,000 9,000,000
40 Projects 96 Projects
1997 29 Cities 39 Cities
24,753,619 9,418,234
37 Projects 97 Projects
1998 31 Cities 39 Cities
26,143,918 9,423,324
49 Projects 96 Projects
1999 42 Cities 38 Cities
29,800,000 9,371,440

Michigan Environmental Response Division, Spring 1999 Newl etter.

Table 3. SRPand SAF activity, continued.

Total Grant $ (S.'RP) Job
Cumulative Private Creation
| nvestment, $
1997 34,339,901 | 384,189,000 5389
1998 35,567,242 | 458,689,000 5342
1999 41,468,371 | 519,889,000 5922

Michigan Environmental Response Division, Spring 1999 Newl etter.
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EPA Brownfields Pilots
& Region 5
As of March 1999
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Figurel. Map of EPA Region 5 brownfield pilots.
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Figure2. Number of BRA applicationsfiled with the Michigan Secretary of State.
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